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JUDGMENT |

1. In 2009 the claimant Mr Yauke_,..;c_.qmmenced supplying security services for the
Defendant University ("USP”) at its Santo campus. Mr Yauko submitted time sheets

and invoices to USP on a fortnightly basis and was paid per fortnight. There was no

written contract between the parties.

2. In late 2013, concerns were raised by USP in respect of various aspects of the
performance of Mr Yauko and his employees. On December 9th 2013, the Santo
£
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Sub-Center Co-ordinator wrote. to Mr Yauko raising a number of concerns and
referring to the fact that he had ép:oken with Mr Yauko regarding those concerns on
a couple of occasions some foufimonths prior to the letter. The concerns were
around the reliability and consi_été-ncy of the staff engaged by Mr Yauko, alleged
damaged property, relatives and .fll“iends‘ of Mr Yauko’s employees gathering in the
USP compound and helping themse['\{es to fruit off the fruit trees in the compound

and Mr Yauko's employees sleeping while on duty.

. The evidence of Mr Yauko in this trial is that he responded to that complaint by
terminating the employment of those employees who had not responsibly
discharged their employment obhgatlons It is unclear how many employees were

dealt with in this way.

. On July 11t 2014, USP terminated its contract with Mr Yauko without notice. The
letter was signed by the Santo Sub Center Co-ordinator, Jeffersen Trief and the
relevant parts of the letter stated:-
“We would like to thank yd'u'fbf ydur services offered to USP since 2009 as the
officer in charge of Nature S'ecirriljz and we want to acknowledge your

contribution to the safety of the facilities and infrastructure.

However, considering the continuous negligence of responsibility while on duty
by your staff during the nipjht' shift, I regret to inform you that the
administration has taken a firm decision to terminate your security services at

Santo Sub Center starting on the 11% July 2014,

This is due to the contr’nuéﬁs r‘&sue of sleeping, by your staff, while on duty
during the night. A security Siqﬁ”was observed on the 29t of June (Sunday) in
the early hours of the mor'm:hg. s?eeping'whr'le on duty. Even the dogs scrapping
for food in the nearby rubbish bin did not disturb the sleeping security. This
practice has continued ever:_r._ fafter the Warnfng letter issued on 9% of December
2013,




We hope you will understand .and abcépr our decision and continue your

support for these institutions”,

. Mr Yauko now seeks damages;ﬁfor breach of contract. It is accepted and
acknowledged that at all times the contract between USP and Mr Yauko was a verbal
one. Accordingly the onus is on the claimant to establish the terms of the contract

which he claims have been breachéd.‘

. It is appropriate to refer briéﬂy to:"thé p_lead'ihgs filed on behalf of the claimant in

this matter.

. In a Supreme Court claim fﬂed;':cm»:April 20" 2016, Mr Yauko pleaded that the
contract was terminated in July 2014 without any notice given to the claimant., That
is not disputed. He pleaded that his contract with USP had been breached, the
particulars of that breach being that the deferidant did not give notice of termination

and that the defendant “did not serve the claimant of the termination letter”,

« Mr Yauko claimed damages in the?su_m of Vt 7, 896, 000 which appear to represent a

total of 7 years income at Vt 94,000 per month.

- Anamended claim was filed by Mr Yauk'.o on December 9t 2016. In thatclaim it was
alleged that:- | _
a) USP had verbarfIS}' thtré&éd Mr Yauko to provide security to its Sub
Center in Lugahﬁillé .S:a'ntb's'ih_cé 2009;
b) That the contract was for an indefinite period;
c) That “the term of a c'or.i-éract is to provide security and the payment of
contract is Vt 94,000 péf month”,
d) That the contr_act was terminated without any notice given to the

claimant.




10. The particulars of the alleged breach prov1ded in the claim included an assertion
that USP did not act as a good employer and did not act in good faith in terminating
the contract and that Mr Yauko Wwas not given any opportunity to respond to the
allegations made against him.: lt was also alleged that USP had not served Mr Yauko

personally with the termination _]e_ttelr. 5

11.As to damages, the clalm 51mply pleaded damages for breach of contract “to be

assessed”,

12.The nature of the amended clalm was such that it appeared to be alleged by Mr
Yauko that he was an employee of USP rather than an independent contractor.
Indeed, at the outset of the hearmg counsel proV1ded me with a list of agreed issues
the first of which was that the Court was- reqmred to determine whether or not the

claimant was an employee ofthe defendant.

13, That situation was clarified by Mr "K'apalu at the outset of the hearing and in his
opening submissions when he conceded that Mr Yauko was an independent
contractor and not an employee in Such a case, it was then merely an issue of the
claimant establishing the terms of the contract and the breach of one or more of

those terms by USP.

14. The matter further evolved duriné the course of the hearing to a point where in his
closing submissions Mr Kapalu ‘s_ub'mitted-that the case for the claimant was that, in
the circumstances, there should have been notice provided to Mr Yauko of the
termination of the contract and- that the period of notice should have been between
one and three months. This concession had the immediate effect of drastically

reducing any damages which might be-awarded to the claimant in the event of him

being successful in his claim: -




The Evidence

15. While there were sworn state;:nj:_ents filed by the claimant and by three persons on
behalf of the defendant, the:re-fagfno dispute as to the essential facts as set out in
paragraphs [1] to [4] herein. Mr "Yal.,l‘ko" yvas 'c“o-:nt_racted to provide security services
at USP Sub Center in Luganviile, Santoin 2009.‘ Although the evidence of Mr Yauko
is that it was a term of the contract that helwo'ulcl be paid Vt 94,000 per month it
would appear that in fact Mr Yauko rendeted a timesheet and invoice to USP on a
fortnightly basis and that it was met on that basis. The payments made to Mr Yauko
accordingly varied from time to time with fortnightly payments being anywhere
between Vt 46,700 and Vt 53, 600. The eyidence provided by USP establishes that a
significant number of the payments were for Vt 47, 200 per fortnight which roughly
equates with Mr Yauko's assertion that the payment due to him under the parties

contract was Vt 94,000 per month,

16. There is no evidence which EStabhshes any other terms of the contract or regarding

the events surrounding the partles entry into it,

17.1t is axiomatic that the onus is on?the"c'lahnant to establish the terms of the contract
on which he relies. In his submissions on behalf of the claimant Mr Kapalu relied on
the Court of Appeal decision in Ez Company Ltd Vs, Republic_of Vanuatu!. I do not
propose to refer to the detalls ofthat dec1smn as [ consider that it has no application
to this case. The only issue in this case is whether or not the University was required
to provide notice to Mr Yauko of the termination of the contract or whether it was

entitled to regard the contract as one that was able to be terminated at will.

18.1n that regard, Mr Kalmet submitted that the contract was one terminable at will,

Mr Kalmet relied on Software :Link ( Alis-t'r'a'iia] Pty Ltd v. Texada Software? where
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Ryan | quoted the foliowmg from Crawford Fittmg Co v Sydney Valve and Fittings
Pty Ltd (1988) 14 NSWLR 438 443 41- 2

“When the question arises whether a commercial agreement for an indefinite
period may be termmatea’ the onus depends upon whether the agreement
contains an implied term to thal: eﬁ‘ect Wm ter Garden Thegtre {London) Ltd v,
Millennjum Productions Ltd [1948] AC1 73205; Martin - Bay K aircrgft Co. Ltd.
v. Canadign Flight Equipment Ltd [1955] 2QB556 of 561: Australian Blue Metql
Ltd v. Hyse [1963] AC74@-;97; Deco-Wall Interngtional SA v. Practitioners and
Marketing Ltd [1971] 1 WiiRsa_J:fof 371,376; [1971] 2ALLER 216 @ 224, 229
and Barro Group Ply Led v. Frazer [1985] VR 577 at 583-584, 585. The

existence of the term is'd matter - of construction.  But the question of
construction does not depena’ only upon a textual examination of the words or
writings of the part:es i also mvoives consideration of the subject matter of
the agreement, the c1rcumstances in which it was made, and the provisions to
which the parties have br'.'ha'v;e 'r'ro-r agreed; Re Spenborough Urban District

Council’s Agreement [19 968] CH139 of147

After noting, at 443, authorzty to the eﬂ“ect that there is no presumption of

permanency in the case ofan mdeﬁmte commercra! agreement but if there is it
Is in favour of termmataon and not perpeturg/ his Honour went on to observe,
at 44, 445 and 448;" Whether a contract is terminable on reasonable notice
instead of at will also depends upon the existence of an implied term; Winter
@M@Mﬂl 2 _{enmum Productions Ltd {at 206); Martin -
Baker AirCraft Co. Ltd v. Cannadian Flight Equipment Ld (at 581); Australign

Blue Metal Limited v, Huse (at 99) That question is determined by the

circumstances existing at the date of the contract; Australian Blue Metql Ltd v.

Huse {at 99). However the reasonableness of the period of notice depends upon

the circumstances exmtmg When the notice is given; Winter Garden Theatre
(London) Ltd v. Millernium Productzons Ltd (at 199-200); Australian Blue
Metal Ltd v. (ac 99); WK Wltt (WA) Ptv Ltd v. Metters Ltd and General
Industries Ltd [1967] WAR 15 at 23- 24; Decro-Wall International SA v,
Practitioners andMarketmaltd (at370 224;376 - 377: 229; 381; 234}
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19. There is regrettably no ev1dence regardmg the cwcumstances which existed at the

time this contract was entered ll'ltO

20. All that can be said is that the Clalmant was contracted to supply security services

for the Defendant on an ongomg ba<;1s Payments were made on a fortnightly basis,

21.In such circumstances I am satisfied that the Court may regard the contract as being
one that was terminable at will by either pafty. As referred to above, while the
contract was an ongoing one between the parties and therefore of indeterminate
duration there is no preSLlln‘p-ti(Sf;i' in. favour of 4 contract in perpetuity and it is
reasonable to imply a term éntiti’iﬁg the partie_s to terminate the contract. There is
simply no evidence which would justify’ the C,ourt‘_vfinding that the contract was one
terminable on the provision of reasonable notice. Even if that were the case | am
satisfied that the reasonable notice would have been dictated by the payrﬁent
arrangements under the cortract; fendering a period of reasonable notice to be two
weeks. As 1 have said however, | find that- the contract was one which was

terminable at the will of either party.

22. Accordingly, the Claimant's case fails and is dlsmtssed In the circumstances the
Defendant is entitled to costs and is- awarded costs accordingly. Costs are to be

agreed between the parties within 21 days failing which they are to be taxed.

DATED at Port Vila this 3™ “day of November, 2017
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